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NOTE
Acceleration Clauses in Notes and Mortgages
When equity first came to the aid of the mortgagor who was in de-
fault in the payment of principal or interest or both, relief was granted
on a fairly liberal basis. Later, an increasing regard for the rights of
the mortgagee led to a withholding of such relief unless fraud, mistake or
inequitable oppression were clearly proved. This was the doctrine prev-
alent in chancery by the middle of the last century; it was at this period
that acceleration clauses first came into general use in mortgages.'
But, together with this historical fact, it must be kept in mind that
the courts, in their attitude toward problems arising from the use of this
new device, have naturally been profoundly influenced by their conceptions
of sound economic policy, as well as consideration for the individual eco-
nomic positions of the parties involved.2  It is, in fact, inconceivable that
in these decisions, fraught as they are with serious-sometimes disastrous
-consequences to one or both of the parties, the courts should ignore such
considerations. Therefore, strict application of abstract legalistic prop-
ositions has frequently been subordinated to the arithmetic of the dollars
and cents involved,3 which eventually has become assimilated into and
become a part of the propositions themselves. Apparently contradictory
holdings may frequently depend on the varying concepts relating to these
factors which are uppermost in the mind of the tribunal deciding the
specific issue before it. Obvious as these propositions have become in
modern legal analysis, they must nevertheless be continually remembered
in attempting to obtain a clear picture of the law on this subject.
It is universally accepted that the failure of a mortgagor to meet in-
stallments of principal or interest, or to pay taxes, assessments and insur-
ance will not cause the whole debt to mature at once upon default, absent
a provision in the bond or mortgage to that effect. 4  Such a provision,
i. Baldwin v. Van Vorst, Io N. J. Eq. 577 (1856); Hunt v. Keech, 3 Abb. Prac.
204 (N. Y. 1856).
2. On occasion, the courts have gone so far in this direction that, where the two
influences would lead to conflicting results, they have frequently given weight to the
latter at the expense of the former. See, in this connection, Petterson v. Weinstock,
io6 Conn. 436, 138 Atl. 433 (1927), cited infra note 83.
3. One example of this is the dissent of Cardozo, C. J., in Graf v. Hope Bldg.
Corp., 254 N. Y. I, 7, 171 N. E. 884, 886 (193o). There, through an error in a book-
keeper's arithmetic, payment of what should have been an installment of $6,121.56 was
$401.87 short of the correct amount. Enforcement of the acceleration provision (as
sustained by the majority) meant that because of the $4O.87 deficiency, the mort-
gagor's interest was foreclosed in a property mortgaged for $335,oo. "In this case,
the hardship is so flagrant, the oppression so apparent, as to justify a holding that only
through an acceptance of the tender will equity be done. . . . The deficiency, though
not so small as to be negligible within the doctrine of de minimis, was still slight and
unimportant when compared with the payment duly made." 254 N. Y. at 14, 171 N. E.
at 889. For further discussion of this case, see infra p. io6.
4. Terrell v. Cheatham, 20o Ky. 667, 255 S. W. 262 (1923); Pennsylvania Com-
pany for Insurances v. Broadway-Stevens Company, 105 N. J. Eq. 494, 148 Atl. 575
(Ch. 1930). But see Light v. Federal Land Bank of St. Louis, 177 Ark. 846, 7 S. W.
(2d) 975 (I928) ; Miami Mortgage and Guaranty Company v. Drawdy, 99 Fla. 1092,
127 So. 323 (393o); cf. Wordinger v. Wirt, 112 Fla. 822, 151 So. 47 (933). The
converse of an acceleration clause occurs in a demand note, where the mortgagee is
prevented from foreclosing if the mortgagor continues to meet his obligations. Mackey
v. Dobrucki, 1n6 Conn. 666, 166 Atl. 393 (933).
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commonly called an acceleration clause, is a very effective protective de-
vice. Actually, acceleration clauses are a result of the superior bargain-
ing power of the mortgagee; this economic factor has always been a mo-
tivating force in the tendency of courts to find an equitable loophole for
the mortgagor whenever this is at all possible. Although acceleration
provisions are a comparatively recent development in mortgage law, they
have already gained sufficient prominence to find recognition in the New
York statutory form mortgage, which, although only optional, is used very
widely in mortgage transactions in that state.- A violation of the condi-
tions of such a provision serves to accelerate the time fixed for the pay-
ment of the whole debt, allowing the mortgagee to sue upon a note per-
haps several years before the date originally set for payment. By this
device, the mortgagee may avail himself at once of the security and fore-
close for the full amount of the debt, or for the single installment in de-
fault,6 or he may get a personal judgment against the debtor, whichever
course of action appears to him most advantageous.7  As another alter-
native, he may, if he chooses, maintain an action at once against parties
secondarily liable.' Oppressive as it may sometimes appear, the right to
accelerate has usually been regarded as neither a penalty nor forfeiture.0
Most of the litigated problems coming up under acceleration clauses
fall into a few broad categories. Attempted exercise of the option by
the mortgagee raises the question whether he has elected in time or not,
and under what circumstances he must notify the mortgagor that he in-
tends to accelerate the entire debt. Then there are the problems arising
out of the possible defenses of the mortgagor-whether the conduct of the
mortgagee amounts to a waiver of his right to accelerate; under what cir-
cumstances the mortgagor can use tender of payment after default as a
defense; other equitable defenses such as fraud, accident, hardship and
mistake. There is also the important matter of the time of the running
of the statute of limitations, some aspects of which are a steady source of
litigation.
A. IN GENERAL
Categorically, acceleration clauses are of two types, although, as will be
seen later, many courts, frequently disregarding the intentions of the parties,
refuse to distinguis.h between them. The first is the elective type and pro-
vides that the whole of the principal sum shall become due at the option
of the mortgagee upon some specified default such as a failure to pay an
installment of interest or principal, or upon a delinquency of taxes, assess-
ments or insurance premiums. The clause may contain only one of these
obligations or it may contain all, and provision for a grace period, that is,
a given number of days after default in which the mortgagor is able to
defeat foreclosure by tender, may or may not be present.
The second type of acceleration clause is similar in every way, except
that it stipulates that the whole debt shall become due immediately upon
default. It is "automatic" in its operation in that it purports to mature
5. N. Y. REAL PROP. LAW § 258, Schedule M, coy. 4.
6. Union Central Life Ins. Co. v. Keith, 58 Idaho 471, 74 P. (2d) 699 (937).
7. Or he can foreclose and get a deficiency judgment on the whole debt. Kuster
v. Parlier, 122 Cal. App. 432, 10 P. (2d) 124 (1932). Cf. Trask v. Karrick, 94 Vt. 70,
lo8 Atl. 846 (192o). But see Burnside v. Craig, 140 Minn. 404, 408, 168 N. W. 175,
177 (1918).
8. Bollenbach v. Ludlum, 84 Okla. 14, 201 Pac. 982 (1921).
g. Treb Trading Co. v. Green, lO2 Fla. 238, 135 So. 51o (1931) ; Meyer v. Levy,
249 Ill. App. 480 (1928) ; Federal Land Bank of Omaha v. Wilmarth, 218 Iowa 339,
252 N. W. 507, 94 A. L. R. 1352 (1934) ; Bohland v. Horn, io7 N. J. Eq. 570, 153 Atl.
588 (93).
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the entire debt ipso facto, without requiring an election. In neither of these
two types of acceleration provisions are there definite requirements as to
form and wording, although, as stated above, New York has a statutory
form mortgage, the purpose of which is to reduce prolixity of language
usually employed in mortgage instruments. However, in any instrument
in which the statutory form is not used, the language must be free.from
ambiguity or the courts will hesitate to enforce the clause.' °
It is common knowledge that the ordinary mortgage consists of two
instruments, the note or bond and the mortgage instrument itself. Fre-
quently the parties will insert an acceleration clause in the note and omit
it entirely in the mortgage, or vice versa." For this purpose the two in-
struments must be construed as a unit,' 2 and the presence of an accelera-
tion clause in one of the instruments supplies it for the other, although
if there is a clause in each instrument, and there is a discrepancy between
them, the clause in the bond always prevails.' 3
B. ELECTION
It would seem that a discussion of the mortgagee's right to elect should,
by definition, be directed at the elective type of acceleration clause exclu-
sively. By its very nature an acceleration clause which is intended to oper-
ate automatically should confer no right or duty upon the mortgagee to
elect. But even under this type of clause many courts require the mort-
gagee to make an election, especially for the purpose of the running of the
statute of limitations on the whole debt.'
4
Election is something more ;than the mere mental act of the mort-
gagee.15  There must be some manifestation of an intention to exercise
the option, and this must be clear and unequivocal. 6 According to some
courts, election, when it is not by way of suit, must be followed by an
affirmative act in the direction of enforcement.' 7  However, the bringing
of an action is universally considered a sufficient manifestation of an inten-
tion to elect, and this is true even though the action has not been techni-
cally commenced by the service of summons.' 8 Although cases on the
io. White v. Knox, 126 Okla. 124, 258 Pac. 889 (1927) ; cf. Thronateeska Pecan
Co. v. Matthews, 277 Fed. 361 (C. C. A. 5th, 1921) ; Fleming v. Franing, 22 Okla.
644, 98 Pac. 961 (19o8).
Ii. Wartman v. Brown, 41 Ga. App. 288, 352 S. E. 596 (193o) ; Seligman v. Burg,
233 App. Div. 223, 251 N. Y. Supp. 689 (2d Dep't 1933). In this case there was an
acceleration clause in the mortgage and none in the note. See Sanborn v. Chang Yau,
32 Hawaii 42o, 424 (1934).
12. Biedka v. Ashkenas, ii9 Misc. 647, 197 N. Y. Supp. 85, (Sup. Ct. 1922);
Bruckman v. Healy, 326 Ore. 129, 268 Pac. iooi (1928); Wheeler v. American Inv.
Co., 167 Okla. 558, 31 P. (2d) 117 (934).
13. Brown v. Marion Mortgage Co., 107 Fla. 727, 145 So. 413 (3932). Here the
mortgage acceleration clause was automatic, while the acceleration clause in the bond
was elective. The court required election, although it stated that the two clauses were
"not inconsistent". Cf. Linam v. Anderson, 12 Ga. App. 735, 78 S. E. 424 (913) ;
Kennedy v. Gibson, 68 Kan. 632, 75 Pac. 1o44 (i9o4). But see Swearingen v. Lahner,
93 Iowa 147, 6I N. W. 433 (1894).
14. But see Gus' Baths v. Lightbown, io Fla. 3205, 1209, 135 So. 300, 303 (93),
and Collins v. Nagel, 2o0 Iowa 562, 565, 203 N. W. 702, 703 (1925). See also Moore-
head v. Hungerford, uo Neb. 315, 317, 393 N. W. 7o6, 7o7 (1923) ; Damet v. Aetna
Life Ins. Co., 72 Okla. 122, 124, 179 Pac. 760, 763, 5 A. L. R. 437 (3939).
I5. Trinity County Bank v. Haas, 15, Cal. 553, 91 Pac. 385 (1907) ; Kreiss Potas-
sium Phosphate Co. v. Knight, 98 Fla. 1004, 324 So. 75, (1929).
16. Watson v. Clayton, 23o Ala. 59, 359 So. 483 (1935) ; Liles v. Savage, 323 Fla.
83, 363 So. 399 (1935).
17. Union Cent. Life Ins. Co. v. Adams, 369 Okla. 572, 38 P. (2d) 26 (1934).
z8. The mere filing of a bill to foreclose for the whole sum is an exercise of the
option to declare the whole sum due. Clay v. Girdner, io3 Fla. 135, 338 So. 490 (3931).
Cf. Albertina Realty Co. v. Rosbro Realty Corp., 258 N. Y. 472, i8o N. E. 176 (1932).
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point are few, it has been held that an election once made cannot be with-
drawn by the mortgagee, but the inference is that this is only where the
mortgagor has changed his position in reliance on the withdrawal."2
Where the mortgage has been assigned, the assignee acquires the right
to accelerate,2" and on the assignment of the mortgage as security for a
loan, the mortgagee and his assignee are in equity joint owners, and both
must join in an election to treat the principal as due.2 - However, the en-
tire debt cannot be accelerated by the owner of only part of an indebted-
ness evidenced by notes secured by a trust deed.2 2  The trustee is gener-
ally given the right to sue at the request of the majority of bondholders,
and this is always true where there is a stipulation in the trust deed to
that effect. But where the deed contains no provision authorizing the trus-
tee to sue, the authorities are divided on the question whether the bond-
holders can be deprived of the right to bring action.
23
C. NOTICE OF ELECTION
Unless the contrary is expressly provided in the terms of the accelera-
tion clause, notice to the mortgagor of the mortgagee's intention to accel-
erate is generally not a condition precedent to the bringing of an action. 4
However, the New York statutory form mortgage provides that notice is
a prerequisite to bringing a foreclosure action for a default in the payment
of taxes, insurance or assessments, and. the period of grace runs- from the
time this notice is given rather than from the date of default.2 5 If the de-
fault is in the payment of interest or principal, the statutory form mortgage
does not require the mortgagee to give notice of his election. 6
In situations where the default is caused by some act of the mortgagee
himself, such as failure to notify the mortgagor of a change of address,
or where the mortgagor had been authorized to make payment by mail,
According to Union Central Life Ins. Co. v. Adams, i69 Okla. 572, 38 P. (2d) 26
(i934), the placing- of the bond or mortgage in the hands of an attorney for collection
is a sufficient manifestation of election.
i 9 . Kilpatrick v. Germania Life Ins. Co., 183 N. Y. 163, 75 N. E. 1124 (905).
But see City National Bank v. Pope, 26o S. W. 903 (Tex. Civ. App. 1924). Accord-
ing to the RESTATEMENT, CoNTRAcrs (1932) §280, an election once made may be
withdravn provided that there has been no change of position in reliance.
2o. Bollenbach v. Ludlum, 84 Okla. 14, 201 Pac. 982 (1921) ; Farmers' Bank and
Trust Co. v. Fudge, 113 S. C. 25, ioo S. E. 628 (1919).
21. Cresco Realty Co. v. Clark, 128 App. Div. 144, 112 N. Y. Supp. 550 (2d Dep't,
i9o8) ; Beach v. Tangier Hotel Co., no Misc. 41, 179 N. Y. Supp. 657 (Sup. Ct
J920).
22. Seidel v. Holcomb, 249 Ill. App. io (1928). Generally, in this situation the
trustee alone, at the petition of the majority of bondholders, is given the right to ac-
celerate. Cf. Oster v. Buildings Development Co., 213 Wis. 481, 252 N..W. i68 (i934).
See Brown v. Denver Omnibus and Cab Co., 254 Fed. 560, 567 (C. C. A. 8th, i918).
23. Mackay v. Randolph Macon Coal Co., 178 Fed. 881 (C. C. A. 8th, 191o);
Mack v. American Elec. Tel. Co., 97 N. J. og, 74 AtI. 263 (i909). See Note (i927)
27 COL. L. REv. 58r.
24. Williams v. Gordon, 205 Cal. 590, 271 Pac. 1070 (1928) ; Pacific Fruit Exchange
v. Duke, 103 Cal. App. 340, 284 Pac. 729 (1930); Meredith v. Long, 96 Fla. 719, 119 So.
114 (1928) ; Heeren v. Smith, 276 Ill. App. 438 (1934). But see Stegemann v. Emery,
io8 Fla. 672, 146 So. 65o (1933) ; Walsh v. Henel, 226 App. Div. I98, 235 N. Y. Supp.
34 (4th Dep't 1929) ; Parker v. Mazur, 13 S. W. (2d) 174 (Tex. Civ. App. 1929);
Grootemaat v. Bertrand, 192 Wis. 519, 213 N. W. 294 (1927). Distinguish notice to
mortgagor from manifestation of intent.
25. N. Y. REAL PRop. LAw § 258, Schedule M, cl. 4, 8; Fifty-second Street
Operating Corp. v. Regus Realty Corp., 236 App. Div. 497, 260 N. Y. Supp. 28 (1st
Dep't 1932), aff'd, 261 N. Y. 672, I85 N. E. 786 (933) ; cf. York v. Hucko, 146 Misc.
2oi, 262 N. Y. Supp. 62 (Ct. Cl. 1933) ; State Bank of Reynolds v. First Nat'l Bank,
49 N. D. 6ri, 192 N. W. 967 (1923).
26. N. Y. REAL. PROP. LAv § 258, Schedule M; id., § 254, Subd. 2; Albertina
Realty Co. v. Rosbro Realty Corp., 258 N. Y. 472, i8o N. E. 176 (1932).
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and the check never reached the mortgagee,27 the mortgagor, under these
circumstances, is entitled to notice of his creditor's intention to elect.28 In
one decision, the mortgagor was in default but the mortgagee promised,
without consideration, to refrain from foreclosing, while payments were
being made under a plan for liquidating the debt. The court held that the
mortgagee could not elect until he had given reasonable notice of his inten-
tion to retract his promise.2 9
D. "WAIVER" OF RIGHT TO ELECT
In the ordinary situation in which judicial aid is invoked the mort-
gagee acts quickly after default, and attempts to foreclose immediately.
Of course his right to accelerate the debt is permissive, even, it appears,
where the acceleration clause is of the elective type, and he has the priv-
ilege of "waiving" it if he so desires.2 " Courts use the term "waiver"
very loosely, 31 often failing to distinguish between a new promise to forego
foreclosure, supported by consideration, and facts constituting an estoppel.
In many of the cases in which "waiver" is allowed consideration is not
discussed at all, nor are the facts of an estoppel delineated, although they
are generally present. However, when the conduct of the mortgagee does
not justify an estoppel, courts generally allow him to retract an express
"waiver" on the ground of lack of consideration." But generally the
mortgagee may not retract without first notifying the mortgagor of his
intention to do so.Y
Difficulty arises when the mortgagee, upon default, does nothing."
The question is, must he bring action immediately or will delay constitute
a "waiver"? Under the .most widely accepted rule, the mortgagee must
sue within a reasonable time.35 In jurisdictions where the statute of limi-
tations begins to run from the date of default rather than from the date of
election,"6 this is certainly a barrier to the length of time he may delay.
27. Console v. Torchinsky, 97 Conn. 353, 116 Atl. 613 (1922).
28. Strange v. Rosenberg, ioi Misc. 618, 167 N. Y. Supp. 838 (Sup. Ct. 1917).
29. Seamen's Bank v. Wallenstein Realty Corp., 6 N. Y. S. (2d) 706 (Sup. Ct.
1938); Rounsavell v. Crofoot, 4 Ill. App. 671 (879). Contra: Carr v. Morris, 191
App. Div. 671, 181 N. Y. Supp. 813 (3d Dep't 1920).
30. Collins v. Nagel, 200 Iowa 562, 203 N. W. 702 (1925) ; Bartlett Bros. Land
& Loan Co. v. Rees, 8o Okla. 225, 195 Pac. 757 (1921). See Johnson v. Guaranty
Bank & Trust Co., 177 Ark. 770, 9 S. W. (2d) 3 (1928), to the effect that this is
especially true where the instrument provides that the whole debt is to become due at
the option of mortgagee.
31. For an elaborate discussion of the ambiguities in the use of the term "waiver",
see 3 WILLISTON, CONTRACTS (Rev. ed. 1936) § 679; EWART, WAIVER DisTMIBUTE
(917) I.
32. McCarthy v. Simon, 247 Mass. 514, 142 N. E. 8o6 (1924); Seamen's Bank v.
Wallenstein Realty Corp., 6 N. Y. Supp. (2d) 7o6 (Sup. Ct. 1938). Contra: Hack v.
Goldblatt, 171 N. Y. Supp. 776 (Sup. Ct. 1918).
33. Jaudon v. Equitable Life Assur. Soc., 202 Fla. 782, 136 So. 517 (931);
Smith v. Gholstin, 45 Ga. App. 287, 164 S. E. 217 (1932) ; Rosenthal v. Brown, 247
N. Y. 479, 16o N. E. 921 (928) ; Seamen's Bank v. Wallenstein Realty Corp., 6 N. Y.
S. (2d) 7o6 (Sup. Ct. 1938). But in Collins v. Nagel, 200 Iowa 562, 2o3 N. W.
702 (I925), where an agreement to postpone the payment of an interest installment
until the "mortgagor could sell his hogs" was bad for lack of consideration, the court
allowed the mortgagee to accelerate without demand.
34. It was held in Meadows Co. v. Bryan, 195 N. C. 398, 142 S. E. 487 (1928),
that in the absence of evidence showing some action by the mortgagee, waiver of the
right to foreclose created by acceleration clause will be conclusively presumed. But see
Union Cent. Life Ins. Co. v. Schultz, 45 Idaho 185, 261 Pac. 235 (1927).
35. Crossmore v. Page, 73 Cal. 213, 14 Pac. 787 (1887) ; Kreiss Potassium Phos-
phate Co. v. Knight, 98 Fla. 2004, 124 So. 75, (1929) ; cf. Swearingen v. Lahner, 93
Iowa 147, 61 N. W. 431 (1894).
36. See infra note lO3.
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But reasonable time does not mean within the statutory period. It usually
means within a few months.
3 7
The less prevalent view rejects the reasonable time rule. These courts
contend that the mortgagee's right to elect is vested so long as the default
continues . 8  However, by delaying unduly, the mortgagee is exposing
himself to the possibility of the development of facts constituting an estop-
pel,39 and courts are noticeably apt to apply the doctrine where it is at
all evident that the mortgagor has been oppressed. Here again, the supe-
rior bargaining power of the mortgagee in enabling him to exact an accel-
eration clause from the mortgagor appears to be the force behind the readi-
ness of courts to relieve the latter from the effects of that clause.
The acceptance by the mortgagee of overdue interest is another method
of "waiver".4 0 In order to operate as a defense, the interest payment ac-
cepted by the mortgagee must be the full amount due.4' Payment of a part
of what is owing is not sufficient if there is no consideration for the agree-
ment. Practically, it is difficult to see why payment of the full amount of
the interest should completely absolve the mortgagor, whereas payment of,
for example, 90 per cent. of the amount due, invokes the "all or none" rule.
Perhaps the courts feel that the majority of dilatory mortgagors, who are
later able to tender the full amount due, default out of negligence rather
than impecuniosity, while mortgagors who can raise only a portion of the
interest are hard-pressed to the extent that it would behoove the mort-
gagee to realize on his security without delay. Therefore, in the latter
case the court may feel bound to a greater extent to protect the mortga-
gee by enforcing the acceleration provision. There is also authority to the
effect that there is "waiver" if the mortgagee, knowing that the taxes are
in default, accepts an interest payment.42  Other courts feel that while the
mortgagee thus waives his right to accelerate the debt for a default in
interest, this does not affect his right to foreclosure because of the delin-
37. See Tourney v. Bryan, 66 Cal. App. 426, 226 Pac. 21 (1924) ; Wooton v. Dahl-
quist, 42 Idaho 121, 244 Pac. 4o7 (1926).
38. Atkinson v. Walton, 162 Pa. 219, 29 Atl. 898 (1894). In Union Tr. Co. v.
N. J. Water and Light Co., 93 N. J. Eq. 562, 117 AtI. i55 (1922), the court stated that
unless there are affirmative facts on which to base an estoppel, a mere lapse of time
does not bar the right to foreclose. Sometimes, as in Burrill v. Robert Marsh & Co.,
138 Cal. App. ioi, 31 P. (2d) 823 (934), the acceleration clause reads, "the holder
is given the right at any time thereafter, after a period of thirty days after default, to
declare the principal due". This type of provision, according to the court gives to the
mortgagee the widest possible time in which to act. The court added that where the
acceleration clause reads, "if default be made in the payment of interest as above pro-
vided, then this note shall immediately become due at the option of the holder thereof",
the word "immediately" denotes the most restricted period of time within which he
must act. This is an unusual construction because the word "immediately" would ordi-
narily be thought to refer to the earliest possible time that the whole debt might be col-
lected legally.
39. Union Tr. Co. v. N. J. Water & Light Co., 93 N. J. Eq. 562, 117 Atl. i55
(1922) ; cf. Kreiss Potassium Phosphate Co. v. Knight, 98 Fla. 1004, 1015, 124 So. 751,
755 (1929).
4o. Trinity County Bank v. Haas, 151 Cal. 553, 91 Pac. 385 (19o7) ; Bizzell v.
Roberts, 156 N. C. 272, 72 S. E. 378 (I91'). In Keene v. Biscoe, 8 Ch. D. 201 (1878),
it was held that the mortgagee does not waive his right to elect by accepting an interest
installment after default. Cf. Langridge v. Payne, 2 J. & H. 423, 7o EN-G. RFP. R. 1124
(1862). These cases seem to embody the English rule.
41. Jewell v. Logsdon, 2oo Iowa 1327, 2o6 N. W. 136 (1925).
42. Bergman v. Fortesque, 74 N. J. Eq. 266 (i9o8) ; here the court held that ac-
ceptance of the interest was not a waiver even though the mortgagee had no knowledge
of the default in taxes. In Rasmussen v. Levin, 28 Colo. 448, 65 Pac. 94 (igoi), the
court intimates that if the mortgagee accepts interest with knowledge of the default in
taxes, he waives the right to foreclose.
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quent taxes.4 3 One case holds that where the taxes are in default in vio-
lation of an acceleration clause, and the mortgagee accepts interest for sev-
eral years, he waives his right to foreclose."
4
Next to consider are the situations that do not amount to a relinquish-
ment of the right to accelerate. If the mortgagee accepts a late interest
payment not knowing that the previous year's taxes are in default under
the terms of an acceleration clause obviously he cannot be said to have
waived his right to foreclose.4 5 Here the mortgagee has done nothing on
which to base an estoppel. Neither has the mortgagor a defense where
the mortgagee has excused prior delays in the payment of interest and taxes,
if past conduct does not' amount to a general course of dealing. 6 Although
most of the cases are silent on the matter, it would seem that in situations
where the mortgagee has excused prior delinquencies, although not under
circumstances amounting to a general course of dealing to that effect, it
would be more equitable to notify the mortgagee of his intention to accel-
erate the debt,4" this by analogy to the situation where the mortgagee
expressly agrees not to foreclose, and there is no consideration for his
promise. In such a case, before the mortgagee can retract he is requiied
by the better decisions to make demand on the debtor."s
E. EFFECT OF TENDER OF PAYMENT BEFORE ELECTION
The overwhelming majority view is that the mortgagor, after de-
faulting, may subsequently tender the amount due and thus defeat the
mortgagee's right to foreclose: provided, however, that payment is made
before the mortgagee has elected to accelerate the debt.4" Most of the de-
cisions do not answer the question whether payment must be made before
election or before the action has been technically commenced by service
on the defendant.50 The older decisions state broadly that the mortgagee's
right to foreclose is lost if the taxes, interest, or installment on the prin-
cipal, are tendered before the commencement of the action, but the tenor
of the more recent cases is to require specifically that payment be made
before the mortgagee has elected.51
43. Derechinsky v. Epstein, 98 N. J. Eq. 79 (1925) ; Freund v. Weisman, IOI N: J.
Eq. 245, 137 Atl. 885, 53 A. L. R. 522 (1927) ; Gemmer v. Ritz Realty Corp., 114 N. J.
Eq. 84, 168 Atl. 316 (933).
44. Phillips v. Union Central Life Ins. Co., 88 F. (2d) 188 (C. C. A. 8th, 1937);
Selignam v. Bisz, 123 Fla. 493, 167 So. 38 (1936) ; Jacobs v. Swift, 56 Pac. 1127 (Kan.
1899).
45. Bergman v. Fortesque, 74 N. J. Eq. 266 (19o8).
46. More Realty Corp. v. Mootchnick, 232 App. Div. 705, 247 N. Y. Supp. 712 (2d
Dep't 1931) ; Orange National Bank v. 2235 Webster Ave. Corp., 232 App. Div. 93,
249 N. Y. Supp. 19o (Ist Dep't 193) ; City Bank Farmers' Trust Co. v. Heckmann,
164 Misc. 234, 297 N. Y. Supp. 592 (Sup. Ct. 1937) ; cf. Manufacturers Fin. Trust Co.
v. Stohe, 251 Ill. App. 414 (1929) ; O'Connor v. Meskill, 39 Atl. io61 (N. J. 1898).
47. But see Dunn v. Barry, 169 Pac. 91o (Cal. 1917), in which the court held that
where the mortgagee had waived prior defaults, he is under no obligation to notify the
mortgagor that he intends to foreclose.
48. See supra note 33.
49. Trinity County Bank v. Haas, 151 Cal. 553, 91 Pac. 385 (1907) ; Weinberg v.
Naher, 51 Wash. 591, 99 Pac. 736 (19o9). Contra: Swearingen v. Lahner, 93 Iowa
147, 61 N. W. 431, 26 L. R. A. 765 (894) ; Connecticut Mut. Life Ins. Co. v. Wester-
hoff, 58 Neb. 379, 78 N. W. 724 (1899) ; Keene v. Biscoe, 8 Ch. D. 201 (1878).
5o. In Mueller v. Ober, 172 Minn. 349, 215 N. W. 781 (1927) the court allowed
the mortgagor to ward off foreclosure by tender of taxes made after the mortgagee had
put the instrument into the hands of an attorney, but before action was commenced.
A lis pendens is not the commencement of an action, Cohen v. Biber, 123 App.
Div. 528, io8 N. Y. Supp. 249 (2d Dep't i9o8).
51. Clark v. Paddock, 24 Idaho 142, 132 Pac. 795 (1913) ; Albertina Realty Co. v.
Rosbro Realty Corp., 258 N. Y. 472, 18o N. E. 176 (1932) ; see Williams v. Gordon,
205 Cal. 590, 593, 271 Pac. 1070, 1071 (1928).
NOTE
The policy of courts in allowing the mortgagor to save himself by the
payment of taxes before election or action, thus defeating the strict terms
of the acceleration clause, is explained in several ways. The most frequent
rationale is that inasmuch as the purpose of the tax default provision is
to protect the mortgagee's security, and as payment removes the danger
of a municipal lien on the property, the mortgagee has not been put at a
disadvantage. However, this does not explain why the payment must be
made before election or the commencement of action. It would seem that
if payment had been made after election or the commencement of action,
but before the city had acquired a tax lien, the mortgagee's security is no
less protected, provided, of course, that the action has not progressed to a
final judgment.52 But the danger of thus broadening the rule is that the
mortgagor would take advantage of his creditor by stalling off in the pay-
ment of taxes until the mortgagee has gone to the expense of litigating
his claim.
Although they are very much in the minority, some courts go so far
as to allow the mortgagor to defeat the acceleration after foreclosure action
has been begun.53 These courts usually proceed on the ground that it
would be inequitable to make the mortgagor suffer if he has been neither
negligent nor willful.54  Courts refusing to allow the mortgagor to ward
off foreclosure by payment of taxes after the commencement of action gen-
erally make an exception where the mortgagor's default has been caused
by certain types of conduct of the mortgagee; 55 where the mortgagee's
conduct has been irreproachable, the fact that the mortgagor has been
neither negligent nor willful will avail him nothing.
In decisions allowing the mortgagor to save himself by payment of
taxes before election, the basis of the rule is that a mere technical default,
as it has not yet assumed the gravity of a lawsuit, is not sufficient justifica-
tion for foreclosure.58 Although the point is rarely discussed, apparently
the mortgagor may be as negligent and willful as he pleases and he will
get under the wire by payment before election or action.
5 7
Under an ordinary acceleration clause, the time of the vesting of the
mortgagee's right to declare the whole debt due because of default in the
payment of taxes, is usually ambiguous.5 8  By the better view, however,
52. See fra note 7o. Recent legislation in New York has allowed this.
53. Blackman v. Carey, 192 Iowa 548, 185 N. W. 87 (i92I). Here the court
suspected the mortgagee's actions. Cf. Hughes v. Kaw Inv. Co., 133 Miss. 48, 97 So. 465
(1923), where under an acceleration clause in a deed of trust, the court held that mort-
gagor would be relieved if he paid taxes before the property was actually sold. This
apparently is the Missouri rule. Whelan v. Reilly, 6I Mo. 565 (1876) ; Philips v.
Bailey, 82 Mo. 639 (1884). But see Brown v. Kennedy, 309 Mo. 335, 274 S. W. 357
(1925). Note, however, that these Missouri cases concern deeds of trust rather than
mortgages.
5,4 See infra note 81. Cf. Trowbridge v. Malex Realty Corp., iii Misc. 211, 183
N. Y. Supp. 53 (Sup. Ct. 192o) ; Besas v. Slobodoff, 129 Misc. 5o5, 22r N. Y. Supp.
588 (Sup. Ct. 1928); Armstrong v. Rogdon Holding Corp., 139 Misc. 549, 247 N. Y.
Supp. 682 (Sup. Ct. 1930).
55. Kerbaugh v. Nugent, 48 Ind. App. 43, 95 N. E. 336 (1911). Here the mort-
gagee attempted to avoid the mortgagor. Newark Trunk Co. v. Clark, 94 N. J. Eq.
79, ii8 Atl. 263 (1922); Tibbetts v. Bush & Lane Piano Co., ii Wash. 165, 189 Pac.
996 (1920).
56. Smalley v. Renken, 85 Iowa 6r2, 52 N. W. 507 (1892) (placed the mortgagee
ih the same position he was in before default) ; Ver Planck v. Godfrey, 42 App. Div.
i6, 58 N. Y. Supp. 784 (ist Dep't 1899) ; Germania Life Ins. Co. v. Potter, I24 App.
Div. 814, 109 N. Y. Supp. 435 (Ist Dep't i9o8).
57. But see Eberich v. Solomon, 112 Conn. 498, 152 Ati. 823 (I93i), where the
court intimates that if the delay in the payment of assessments had been wilful, fore-
closure might not be defeated by payment of the delinquent assessments long before
commencement of action.
58. Farmers' Security Bank v. Martin, 29 N. D. 269, I5O N. ,V. 572 (1915).
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taxes are in default from the date interest begins to run on them. 9 At
that time the mortgagee's security is diminished in the amount of the accru-
ing interest. In a widely cited New York decision,6" the acceleration clause
stated that the taxes were to be paid, "as soon as they became due and
payable". The mortgagor did not pay them on the first day they became
payable, and on the following day the mortgagee brought suit to foreclose.
The court held that as the default was a technical one, it would be inequi-
table to allow foreclosure. To call this a default at all seems to be a rig-
orous interpretation of the clause.
In connection with requiring the mortgagee to accept a tender before
election or the commencement of action, many courts draw a distinction
between the payment of taxes and the tender of interest. According to
the dissenting opinion of Mr. Justice (then Ch. J.) Cardozo in Graf v.
Hope Building Corp.,6 a leading New York decision, this distinction is
vital. He points out that the punctual payment of interest has an importance
to the lender as affecting his way of life, perhaps the very means for his
support, whereas the importance of the payment of taxes is merely an
assurance of security. Another distinction which is sometimes brought
out is that in the case of interest the time set for payment and the amount
due are usually evident upon the face of the instrument, whereas the pay-
ment of taxes depends largely upon extrinsic factors.12 Consequently, de-
fault in the former is less excusable than in the latter. This seems to be
more or less a make-weight argument, because taxes generally come with
periodic regularity.
A distinction is also made where the default entails payment of in-
terest upon a prior mortgage rather than the mortgage upon which fore-
closure is sought . 3 Although the reason for so doing seems to be without
sound basis, greater leniency is shown in the former situation. Following
Mr. Justice Cardozo's argument, the mortgagee might be as dependent
on the interest accruing from a prior mortgage as on the interest from a
present mortgage. Despite this argument, the majority of courts regard
default in payment of interest as an offense of no greater gravity than a
corresponding default in the payment of taxes, and consequently a tender
before election will forestall the operation of the acceleration clause.6 4
Where the acceleration clause is automatic rather than elective, the
question arises whether tender in such a case before the commencement
of action will cut off the right to foreclose. As discussed above, most
courts require that tender, to be effective, must be made before election.
Where the clause is automatic, however, by definition, no election should
be necessary. The debt becomes due at once upon default. In such a
59. Stevens v. Cohen, 170 Mass. 551, 49 N. E. 926 (1898). See Condon v. May-
nard, 71 Md. 6oI, 18 Atl. 957 (889), to the effect that taxes are in default when they
are legally demandable. Default occurs on the date when they become over-due and
in arrears, even though the collector must give thirty days notice before he can levy on
the property. Robinson v. Miller, 317 Ill. 501, 148 N. E. 319 (1925); Ertz v. Perl-
man, 103 N. J. Eq. 425, 143 Atl. 548 (1928).
6o. Germania Life Ins. Co. v. Potter, 124 App. Div. 814, iog N. Y. Supp. 435 (ist
Dep't i9o8).
61. 254 N. Y. 1, 171 N. E. 884 (930).
62. Pizer v. Herzig, 12o App. Div. 502, 105 N. Y. Supp. 38 (ist Dep't 1907).
63. Trowbridge v. Malex Realty Corp., 198 App. Div. 656, 191 N. Y. Supp. 97
(ist Dep't 1921).
64. Sykes v. Arne, 116 Cal. xvii, 47 Pac. 868 (Sup. Ct. 1897) ; Cresco Realty Co.
v. Clark, 128 App. Div. 144, 112 N. Y. Supp. 550 (2d Dep't 19o8); Weinberg v.
Naher, 51 Wash. 59r, 99 Pac. 736 (i9o9). See Robinson v. Miller, 317 Ill. 501, 148
-N. E. 319 (925) to the effect that a conditional tender before action is brought is in-
effective to bar foreclosure. Likewise, a partial tender of the amount in default will
not prevent foreclosure. Shirley v. Parris, 121 S. C. 260, r13 S. E. 788 (1922).
NOTE
situation, default takes the place of election. What then happens if ten-
der is made after default? There are comparatively few cases on the sub-
ject, but anomalously enough, where it has come up, courts allow effective
tender up until action to foreclose is commenced. 5 This is a further
manifestation of the-tendency of some courts, having a regard for the eco-
nomic factors involved, to come to the aid of the mortgagor wherever
possible.
Although the legislative draft of the New York statutory mortgage
form places greater importance on a default in the installment of prin-
cipal than on a corresponding default in interest, making the principal
due immediately on default,68 the construction generally given is that
the debt does not mature ipso facto. The mortgagee must elect to assert
this right. Consequently, a tender of the installment of the principal after
default but before election will relieve the mortgagor.6
7
This statutory form has been construed differently by a New York
County Court in Leakey v. Schwing."s The contention of the court in this
decision was that no election is necessary; that the acceleration clause in
the statutory form reads, "the whole of such principal sum shall become
due after the default of any installment of the principal". 9 It does not say
that it shall become due at the option of the viortgagee after default. On
this basis, inasmuch as the clause in the instant case stipulated that the
entire debt was to become due "at the option of the mortgagee", although
otherwise it was identical with the statutory form, the court held that
this deviation took the case out of the statutory construction.
Although the recent moratory legislation passed in most states is not
within the scope of this note, it is pertinent to mention that in New York
the mortgagor may now escape foreclosure by tendering payment of in-
terest, taxes or assessments before the action has proceeded to a final judg-
ment. Under this statute the mortgagee may not foreclose for defaults
in principal or installments in principal."0 In view of the fact that leg-
islative construction of the statutory form mortgage places greater im-
portance upon the timely payment of principal than of interest or taxes,
this legislation is surprising.
65. See supra note 14.
66. N. Y. REAL PROP. LAW § 254, Subd. 2. This view finds support in a surpris-
ingly large minority. See Holman v. Hollis, 94 Fla. 614, 114 So. 254 (927), where
the clause was of the automatic type, and the court decided that tender after default
but before the mortgagee placed the instruments in the hands of his attorney for en-
forcement was a defense. Kreiss Potassium Phosphate Co. v. Knight, 98 Fla. ioo4, 124So. 751 (0930).
67. Seligman v. Burg, 233 App. Div. 221, 251 N. Y. Supp. 689 (2d Dep't i93i);
Matusak v. Bakiorzynski, 128 Misc. 375, 2i9 N. Y. Supp. 29 (Sup. Ct. 1927).
68. i5o Misc. 150, 27o N. Y. Supp. 69 (Co. Ct 1934).
69. N. Y. REAr. PROP. LAw § 258, Schedule M, coy. 4.
70. In New York, legislation has been passed to lighten the burden of distressed
mortgagors. N. Y. CIVIL PRACTiCE AcT §§ 1077a-1o77e and amendments thereto, N. Y.
Laws, Ex. Sess. 1936, c. 6iI; Realty Assoc. Sec. Corp. v. Twelve Thirty-five Park
Ave. Corp., 152 Misc. 772, 273 N. Y. Supp. 135 (Sup. Ct. 1933) ; Fieber v. Cardassi,
241 App. Div. 743, 27o N. Y. Supp. 12 (2d Dep't 1934).
By statute, it is provided that the mortgagee must accept payment curing all de-
faults other than default in payment of principal, if payment is tendered before fore-
closure action has proceeded to final judgment. CIVIL PRACrICE ACT § 1o77e, Quen-
zer v. Morris-Morris Corp., 25o App. Div. 726, 293 N. Y. Supp. 288 (2d Dep't 1937) ;
Schreiner v. Hylest Realty Corp., 254 App. Div. 580, 2 N. Y. S. (2d) 887 (2d Dep't
1938). §§ Io77a and io77b, respectively, suspended the right to foreclose and sue
for the mortgage debt in case of defaults occurring only in the payment of principal,
or installments of principal. Tuttle v. Clark, 257 App. Div. 87, 12 N. Y. S. (2d) 141
(4th Dep't 1939).
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F. OTHER DEFENSES OF THE MORqTGAGOR
By the opinions of the majority of courts, if the mortgagor has not
made payment or tender before the election of the mortgagee, or if the lat-
ter has not waived his right to elect, foreclosure proceedings will be allowed
unless the mortgagor can show inequitable conduct on the part of the mort-
gagee.7 Just what kind of conduct this is is not exactly definite, although
it seems to vary according to the economic policies of any particular court.
In Ferris v. Ferris,7 2 an old New York decision, the court held that
,: the conduct of the mortgagee amounts to anything less than fraud, he
should be allowed to prevail. In O'Connor v. Meskill
7 3 a leading New
Jersey case, it was decided that even where the mortgagee had lulled his
mortgagor into a false sense of security by making offhand promises of
leniency in the payment of interest, the mortgagor had no defense if the
statements of leniency did not amount to fraudulent misrepresentation.
Furthermore, it has been held that where the mortgagee, adhering to the
letter of the contract, was induced by malicious feelings toward the mort-
gagor to bring foreclosure proceedings, this was no defense to the action.
7 4
71. In DeGroot v. McCotter, ig N. J. Eq. 531, 533 (1868) the court indicated that
where the defendant has been negligent, the contract will be enforced according to its
strict terms, implying that the mortgagor may still have defenses, even though the
mortgagee's conduct is irreproachable. But in Joseph M. Rowland Co. v. Sutton, 99
N. J. Eq. 171, 131 AtI. 017 (Ch. 1925), where absent any unconscionable conduct on
the part of the mortgagee, the fact that the mortgagors had by mistake failed to send
half the amount due was held to be no defense to a foreclosure action, even though the
mortgagor had offered to pay the balance after action was commenced.
See Garfinkle v. Hickey, 96 N. J. Eq. 720, 126 Ati. 428 (1924). Here the mort-
gagor could have acquired actual knowledge of the interest maturity dates by examin-
ing the record, and his failure to receive a bill for the interest which was mailed to a
different name did not excuse default in payment.
In Freund v. Weisman, ioi N. J. Eq. 245, 137 Atl. 885 (1927), 53 A. L. R. 522
(1928),-where the defendant's honest mistake was caused by the plaintiff's acts, relief
was given.
And in Johnson v. Guaranty Bank and Trust Co., i77 Ark. 770, 9 S. W. (2d) 3
(1928) it was held that where the mortgagors defaulted in the payment of purchase-
money installments, confusion not resulting from the mortgagee's inequitable conduct is
no defense.
But where, by the terms of the note, interest was due "after Mar. i", "equity is
reluctant to declare a forfeiture when there is such doubt and uncertainty as to lead
the obligated party unknowingly into a default." McKee v. Stewart, 211 Iowa 1185,
II88, 235 N. V. 286, 287 (I931).
Also, in Trowbridge v. Malex Realty Corp., 198 App. Div. 656, 191 N. Y. Supp.
97 (1st Dep't 1921), where the mortgagor was confused by different dates fixed in the
various mortgages, and there was no willful neglect on his part, the court gave relief.
In Armstrong v. Rogdon Holding Co., 139 Misc. 549, 274 N. Y. Supp. 682 (Sup.
Ct. I93O) the conduct of the mortgagee was perfectly conscionable, while the mort-
gagor's failure to pay taxes was intentional, deliberate and willful. The court stated
that mere improvidence, neglect or poverty is not a sufficient basis for relief.
See also Jaarda v. Van Ommen, 265 Mich. 673, 252 N. W. 485 (934) ; Ferlazzo
v. Riley, 278 N. Y. 289, 16 N. E. (2d) 286 (1938); Metropolitan Building & Loan
Assoc. v. Weinberger, 67 N. D. 627, 275 N. W. 638 (I937).
72. 28 Barb. Ch. 29 (N. Y. 1858).
73. 39 AtI. lo6i (N. j. Ch. i8g8).
74. In Weiner v. Cullens, 97 N. 3. Eq. 523, 128 Atl. 176 (1925) the court held
that there is no merit in the contention that the foreclosure proceeding was prompted
by improper motives on the part of the complainant, and that-therefore the defendants
were entitled to equitable relief.
The mortgagee's motive in electing is unimportant. Lotterer v. Leon, 138 Md. 318,
113 Atl. 887 (1921) ; Trenor v. Le Count, 32 N. Y. Supp. 412, 84 Hun 426 (1895).
But in Harry Kresner, Inc. v. Fuchs, 238 App. Div. 844, 262 N. Y. Supp. 669 (2d
Dep't, 1933), where mortgagee had been accustomed to send mortgagor notice of due
date of interest payments and this time failed to do so, and as a result mortgagor
defaulted, and mortgagee claimed that he had "got" the defendants as had been planned,
the court granted relief to the mortgagor, stating that "In times of financial depression
NOTE
Thus it is apparent that some of these older decisions embrace a policy
favorable to the creditor.
Most courts, however, excuse the mortgagor for defaults caused by
conduct of the mortgagee, whether intentional or inadvertent, when such
conduct makes it impossible or unreasonably difficult for the mortgagor
to pay on time.7a Thus, if the mortgage has been assigned, and no notice
has been given to the mortgagor, the latter is not required to tender timely
payment to the assignee. 8
Furthermore, when the mortgagee has changed his residence and has
not informed the mortgagor of such change, most courts allow the latter
to pay late with impunity.77  A desirable rule might be to require the
mortgagor, on or before the due date, to put the money on deposit in a
bank either in his own town or in the mortgagee's town.78  This would
curb a mortgagor who might be tempted in this situation to take advantage
of the mortgagee. This, however, may be an unjust burden to impose on
the mortgagor.
Where the mortgagee has been guilty of no offense greater than to
enforce the acceleration clause according to its strict terms, no matter
how harsh the foreclosure is on the mortgagor, some courts allow him
to prevail.
79
such as those existing at present, courts do not favor oppressive acts on the part of
mortgagees, though claimed to be founded on strict legal rights." Malice here was
evidence of oppression.
75. Farmers' Savings Bank of Williamsburg v. Roe, 195 Iowa 137, 191 N. W. 8io
(1923) ; Johnson v. Balloun, 2O Iowa 202, 204 N. W. 427 (1925).
In Tibbetts v. Bush & Lane Piano Co., iii Wash. 165, 189 Pac. 996 (i92o), where
the mortgagor made diligent inquiry as to the date and amount of interest payments,
but agent of mortgagee refused to give him this information, and foreclosure suit was
started before mortgagor could ascertain correct amount and make tender, he was given
relief. Cf. Pattent v. Pepper Hotel Co., i53 Cal. 460, 96 Pac. 296 (igo8) ; Van Ness
v. Robbins, 47 N. J. Eq. 329, 21 Atl. 954 (i8go).
76. Although where mortgagor knew nothing of the assignment and did not go to
his mortgagee to pay interest installment, he cannot be relieved. Scharff v. Annattee
Realty Co., 96 N. J. Eq. 225, 124 Atl. 702 (Ch. 1924).
In Strange v. Rosenberg, ioi Misc. 618, 167 N. Y. Supp. 838 (Sup. Ct. 1917), the
mortgage was assigned without notice and mortgagor was able and willing to pay, and
attempted to pay the mortgagee.
In Farmers' Savings Bank v. Roe, 195 Iowa 137, 191 N. W. 81o (1923), where
mortgagor did not know that the mortgage had been assigned, the court held that timely
tender to the bank where interest was made payable, was sufficient defense.
Cf. Blackman v. Carey, 192 Iowa 548, 185 N. W. 87 (1921).
77. Schieck v. Donohue, 92 App. Div. 330, 87 N. Y. Supp. 206 (Ist Dep't 1904);
Adams v. Rutherford, 13 Ore. 78, 8 Pac. 896 (1885). In Atkinson v. Walton, 162 Pa.
219, 29 Atl. 898 (1894), the mortgagor was willing to pay interest at all times but did
not know mortgagee's address. Court said it was up to mortgagor to seek him out.
Here mortgagee was not at fault in any way. Cf. Foerst v. Masonic Hall Ass'n, 3 Cal.
Unrep. 720, 31 Pac. 903 (893).
78. See Weinberg v. Naher, 51 Wash. 591, 99 Pac. 736 (19o9).
79. Lotterer v. Leon, 138 Md. 318, ii3 Atl. 887 (1921): Election to foreclose
cannot be objected to on the grounds that it is oppressive or inequitable. While "the
exercise of the right of acceleration often carries hardship to mortgagor . . . usually
no relief can be granted unless mortgagee or his representative has acted unfairly
toward mortgagor." Beck v. Williams, 116 Misc. 8o, 82, 19o N. Y. Supp. 256, 258
(Sup. Ct. 1921). However, in Stern v. Rainier, 193 Iowa 665, 187 N. W. 442 (1922)
the court stated that peculiar hardship would justify equitable relief. See Busch v.
Groswith, 159 Pa. 623, 28 Atl. 438 (1894). The court held that where default is made
in the payment of interest on a mortgage, a writ of fieri facias on the bond will not be
set aside upon the allegation that the debtor was prevented from making the payment
of the interest in time by the action of the plaintiff's clerk in promising to inform the
debtor of the amount due on interest.
io6 UNIVERSITY OF PENNSYLVANIA LAW REVIEW
In Graf v. Hope Building Corp.,"0 the New York Court of Appeals
refused to stay a foreclosure action predicated on the default in payment
of a small fraction of an interest installment. The defendant had made
an arithmetical mistake in the computation of the interest payment, and
after sending what he thought was the correct amount to the mortgagee,
he sailed for Europe. In the meantime the mortgagee discovered the mis-
take and notified the defendant's secretary of the fact. The secretary had
no authority 'himself to make up the deficit, but upon the return of the
mortgagor, he negligently failed to inform his employer of the mistake.
After the due date and grace period had passed, the mortgagee imme-
diately brought foreclosure proceedings. As soon as the mortgagor learned
of this he tendered the amount due and the tender was refused. Despite
the fact that the value of the property was greatly in excess of the debt,
and although the integrity of the mortgagor was very apparent, the court
held in favor of the mortgagor. Because of the fact that the mortgagee
took advantage of the default with suspicious speed, and inasmuch as the
mortgagor's negligence was very slight, the decision seems unduly harsh.
Other courts, perhaps a majority of them, have given relief regard-
less of the guilt of the mortgagee, in situations where default was caused
by accident, mistake, or circumstances beyond the control of the mort-
gagor."' In Schieck v. Donohue, decided by the New York Appellate
Division, the court summed up the rule: "In equity forfeitures will not
be enforced where the debtor was ready, willing and able to pay and made
every effort to find the creditor to make a tender or where the tender was
prevented or excused by any act of the creditor and the debtor avers a
willingness and ability to pay." 82
In respect to leniency to the mortgagor, the Connecticut Court of
Errors has gone far. In Petterson v. Weinstock s8 the court made state-
ments to the effect that while mistake is ground for intercepting the mort-
gagor's right to foreclose under an acceleration clause, not all mistakes
of every nature constitute such grounds without reference to the circum-
stances. Although equity will not relieve against wilful or gross negli-
gence, where the mortgagor is guilty merely of the plain brand of negli-
gence, equity will champion him. In the Petterson case, the mortgagor,
believing that the debt was due on a certain day, refrained from making
an interest payment. Actually, he was mistaken in the day, and he had
inadvertently defaulted. Even though the mortgagor was negligent in not
learning the exact due date either from an examination of the papers or
by inquiry from the mortgagee, the court thought that his fault was not
sufficiently great to justify foreclosure. The most weighty factor in in-
fluencing the court was the fact that foreclosure for such a venial lapse
would work undue hardship on the mortgagor. On the whole, a position
midway between those of the Hope case and the Petterson case would
seem to be the most desirable.
80. 254 N. Y. I, 171 N. E. 884 (1930). For discussion of the dissent, see supra
note 3.
81. Bard v. Rabinfried Realty Co., 126 Misc. 427, 213 N. Y. Supp. 44 (Sup. Ct.
1924) ; Johnson v. Guaranty Bank & Trust Co., 177 Ark. 770, 9 S. W. (2d) 3 (1928);
Console v. Torchinsky, 97 Conn. 353, 116 Atl. 613 (1922).
82. 92 App. Div. 330, 334, 87 N. Y. Supp. 206, 208 (ist Dep't 19o4).
83. io6 Conn. 436, 138 Atl. 433 (927) ; cf. Pizer v. Herzig, i2o App. Div. 102, 105
N. Y. Supp. 38 (Ist Dep't 19o7). In Provident Savings Life Assurance Society v.
Georgia Industrial Co., 124 Ga. 399, 52 S. E. 289 (1905) it was held that good faith
requires that the mortgagee, before undertaking to enforce the provisions of the deed
accelerating the debt, he should give the mortgagor a reasonable opportunity to meet
his obligations.
NOTE
In conjunction with the defenses of the mortgagor, an interesting
point is raised when the mortgagor refuses to pay his taxes on the ground
that they are illegal or unconstitutional. In Farmers' Security Bank v.
Martin,8 4 the mortgagor refused to pay the tax, claiming that it was illegal
because of defective descriptions of the land in the assessment roll. The
mortgagee paid the tax, and then brought foreclosure action under an
acceleration clause. The court held that the mortgagor could not thus
collaterally attack the validity of the tax.' Offhand, this rule seems to
be unjust, but the mortgagor could have protected himself by paying the
tax under protest, and then contesting its validity.
G. STATUTE oF LImITATIONS
Ordinarily, the statute of limitations begins to run when a cause
of action accrues.8 6  An acceleration clause by its very nature gives the
mortgagee a right of action against the mortgagor immediately upon de-
fault unless there is a period of grace, and if there is such a period, the
mortgagee acquires a right of action immediately upon the expiration of
that period. This is true whether the acceleration clause is of the type
which purports to become operative ipso facto upon default without the
necessity of the mortgagee's exercising an option, or whether the clause
is of the elective type.
It might be argued that under an acceleration clause calling for elec-
tion by the mortgagee, that a cause of action does not inure to the latter
until after he has elected. However, as the usual form of election con-
sists of bringing a lawsuit, to say that a cause of action does not arise
until election is to invoke a metaphysical distinction. Nevertheless, it is
the overwhelming view in the United States that where the acceleration
clause is of the elective kind, the statute of limitations does not begin to
run on the whole debt unless the mortgagee elects to accelerate,8 7 and the
statute begins to run from the date of election rather than from the date
of default.8" If the mortgagee refuses to elect, he may refrain from
asserting his right until the statutory period after maturity has expired.89
84. 29 N. D. 269, 15o N. W. 572 (1915).
85. Accord: Weinreich v. Hensley, 121 Cal. 647, 54 Pac. 254 (1898); Bates v.
People's Saving & Loan Association, 42 Ohio St. 655 (1885) ; cf. Leavitt v. Bell, 55
Neb. 57, 75 N. W. 524 (1898) ; Hartsuff v. Hall, 58 Neb. 417, 78 N. W. 716 (i89g).
86. Tom Reed Gold Mines Co. v. United Eastern Mining Co., 39 Ariz. 533, 8 P.
(2d) 449 (1932) ; Rose v. Dunk-Harbison Co., 7 Cal. App. (2d) 502 (935).
87. Meadows Co. v. Bryan, 195 N. C. 398, I42 S. E. 487 (1928) ; Kelley v. Garfield
B. & L. Ass'n, i8o Okla. 253, 68 P. (2d) 811; Union Cent. Life Ins. Co. v. Adams, I69
Okla. 572, 38 P. (2d) 26 (1934). English courts take the opposite view, holding that
whether or not the acceleration clause is optional, the statute begins to run from the
moment of default. Hemp v. Garland, (1843) 4 Q. B. 518, 114 ENG. RE'. R. 994;
Reeves v. Butcher, (1891) 2 Q. B. 5o9.
88. Westcott v. Whiteside, 63 Kan. 49, 64 Pac. 1032 (igoi) ; Miller v. Uvalde Co.,
20 S. W. (2d) 403 (Tex. Civ. App. 1929). But see City Nat Bank v. Pope, 26o S. W.
903 (Tex. Civ. App. 1924), where the court required the election of the mortgagee to
be followed by some affirmative action in order to make the statute run. Here the
mortgagee had notified the mortgagor by letter of his election, and later accepted par-
,tial payments of interest and principal, refraining entirely from following up his elec-
tion by a suit. Although it was held in H. J. McMullen & Co. v. Hammann, 34 S. W.
(2d) 9o9 (Tex. Civ. App. 1931), that all installments in default for more than four
years before election was finally exercised are barred by the statute.
89. Union Cent. Life Ins. Co. v. Adams, 169 Okla. 572, 38 P. (2d) 26 0934). In
McCarty v. Goodsman, 39 N. D. 389, 167 N. W. 5o3 (1i18), the court held that where
the entire debt consists of installment notes, and mortgagee does not exercise his option
to accelerate on the first default, the statute does not begin to run until the maturity of
the last note.
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However, many courts hold that if the default is upon an installment, the
statute will begin to run at once in respect to that particular installment. 0
Obviously, to refuse to allow the statute to run unless the mortgagee
elects is a violation of the policy of the statute, a policy which is directed
at clearing up claims before the years succeed in dimming the evidence.9 1
This difficulty is mitigated if the date set for the maturity of the debt lies
within the statutory period, but it becomes a real objection if the debt, by
the terms of the instrument, is to mature in twenty years, or on some such
remote date.
If on the other hand the mortgagee elects, the statute of limitations
begins to run from that time.92 Theoretically, this type of situation affords
an opportunity for the statute to run against the mortgagee, but in actual
practice it seems that this rarely occurs. As discussed above, election may
be made in other ways than by bringing a lawsuit,9 3 but many courts re-
quire such an election to be followed closely by an action; 94 if it is not, the
statute of limitations does not begin to run. When election is made by
bringing suit, as it generally is, the action is sometimes abandoned, and in
that case the statute will generally run on the note as well as on the mort-
gage. They must be construed as an entity.95 This is true whether or not
the note itself has an acceleration provision,9" but where the clause in the
mortgage authorizes foreclosure exclusively, making no reference to the




When the acceleration clause is the type which makes the whole debt
due ipso facto upon default, without any mention of the necessity of an
option or election, courts are in sharp dispute on the question of the run-
ning of the statute,9 s althpugh the majority of the recent decisions seem
to favor the view that the statute does not begin to run until the mort-
go. Union Cent. Life Ins. Co. v. Keith, 58 Idaho 471, 74 P. (2d) 699 (1937);
Central Trust & Savings Co. v. Kirkman, 73 Ind. App. 633, 127 N. E. 452 (1920). In
H. J. McMullen & Co. v. Hammann, 34 S. W. (2d) 9o9 (Tex. Civ. App. 1931), the
court held that installments under the note were separate obligations, and the statute
began to run on each at maturity. But see Twin Falls Oakley Land & Water Co. v.
Martens, 271 Fed. 428 (C. C. A. 9th, 1921).
9i. Lenawee County v. Nutten, 234 Mich. 391, 2o8 N. W. 613 (1926) ; see Central
Pac. Ry. v. Costa, 84 Cal. App. 577, 596, 258 Pac. 991, 999 (1927) ; Wheeler v. Mis-
souri Pac. Ry., 328 Mo. 888, 894, 33 S. W. (2d) 179, 183 (1930).
92. Hatch v. Ely, 131 Neb. 882, 270 N. W. 480 (1936) ; Union Cent. Life Ins. Co.
v. Adams, x69 Okla. 572, 38 P. (2d) 26 (1934). The election must be clearcut In
Industrial Inv. Co. v. Vondersmith, 104 S. W. (2d) 553 (Tex. Civ. App. 1937), the
defendants contended that the institution of bankruptcy proceedings against the maker
of a note with an acceleration clause of the elective type, where the creditor claimed for
the full amount of the note, was in effect an election by the creditor to regard the full
amount due at once so as to start the statute of limitations running in favor of the
accommodation indorsers. The court held that the filing of this claim did not consti-
tute an election.
93. See supra note 17.
94- City Nat. Bank v. Pope, 26o S. W. 903 (Tex. Civ. App. 9z24).
95. See supra note 12.
96. Westcott v. Whiteside, 63 Kan. 49, 64 Pac. io32 (igoi).
97. Hall v. Jameson, I5 Cal. 606, 91 Pac. 518 (1907), 12 L. R. A. (x. s.) i9o
(9o8). In this case the mortgagee was allowed a power of sale on default. It was
held that exercise of this power did not mature the whole debt so as to start the statute
running on it. Here no judicial action was necessary; by the terms of the clause, no
suit for foreclosure was required. The court assumed that in order to bring foreclosure
action in the ordinary manner, the whole debt must be declared due.
98. See Banzer v. Richter, 123 N. Y. Supp. 678, 68o (Sup. Ct. igio). But see
Smith & Howland Co. v. Bendish Contracting Co., 148 N. Y. Misc. 262, 265 N. Y.
Supp. 737, 744 (Mun. Ct. 1933). Keene Five Cent Savings Bank v. Reid, 123 Fed. 221
(C. C. A. 8th, 1903) represents the view that affirmative action is necessary before the
statute will run.
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gagee has taken affirmative measures to assert his claim.99 This is even
a clearer example of violation of the policy of the statute than is the situa-
tion in which the operation of the clause is elective. Although in the lat-
ter case it may be contended by technical argument that a right of action
does not accrue until the mortgagee has made an election, it must be con-
ceded by all that when the acceleration clause is automatic, a right of action
arises at once, or at least after the period of grace has expired.
These courts seem to be motivated by a policy stronger than that
of the statute of limitations. They contend that the acceleration clause
is for the benefit of the creditor °'0 -- it is another arrow in his quiver. The
debtor has done wrong. He has defaulted. Consequently, he should not
be allowed to take advantage of a legal loophole made possible by the in-
sertion of a clause directed at making him toe the line. This is the usual
justification for refusing to allow the statute to run. To rule otherwise
would seem to penalize a mortgagee who has been lenient.
A different line of argument for refusing to allow the statute of limi-
tations to run from the time of default in the case of an automatic accelera-
tion clause was advanced in Andrews v. Zook, a recent California deci-
sion. 01  The court contended that the perfectly solvent borrower could
sign a long term note and by this means get a reduced rate of interest;
then he could refuse to pay the first installment of interest, or default in
some other way, thereby making the whole debt due at once. With the
statute running automatically from the time of default, the creditor would
have to bring an action to collect the entire amount within the four year's
statutory period, or else be forever barred. In this way, the debtor could
compel the creditor to take payment long before it is due, and at the same
time take advantage of the lower rate of interest.-0 2
The more conservative view, upholding the policy of the statute of
limitations and thereby requiring that the statute run from the date of
default," 3 is shared by about one-half of the states. These courts pro-
ceed under the theory that if the mortgagee is not willing to take advantage
of the acceleration clause, there is no reason why the mortgagor should
not be allowed to do so."" Also, that if an election had been contem-
plated by the parties there is no reason why they should not have made
provision for it.'"' Under ordinary circumstances this position would
seem to be the stronger of the two; if the creditor has a right of action for
the duration of the statutory period, how does the fact that such right of
action arises by the operation of an acceleration clause, rather than the
passage of the maturity date fixed in the note, affect the policy of the stat-
99. Trigg v. Arnott, 22 Cal. App. 455, 71 P. (2d) 330 (1937); Sullivan v. Shan-
non, 25 Cal. App. 422, 77 P. (2d) 498 (1938) ; Walter v. Kilpatrick, 191 N. C. 458, 132
S. E. 148 (1926).
ioo. Core v. Smith, 23 Okla. 909, 102 Pac. 114 (19o9) ; Grafton Bank v. Doe, 19
Vt. 463 (1847). Cf. Lowenstein v. Phelan, 17 Neb. 429, 22 N. W. 561 (I885), where
the court said that the acceleration clause was permissive and there is no reason why
the statute should make it mandatory.
IOI. 125 Cal. App. 19, 13 P. (2d) 5IS (932).
102. Id. at 22, 13 P. (2d) at 520.
lO3. Miles v. Hamilton, io6 Kan. 804, 189 Pac. 926 (192o) ; McCray Refrigerator
Co. v. Simms, 268 S. W. 275 (Tex. Civ. App. 1925).
io4. In First Nat. Bank v. Peck, 8 Kan. 66o, 663 (1871), the court stated that
"this clause is inserted in mortgages usually for the benefit of the mortgagee; but being
a valid stipulation, the mortgagor has equal right to insist upon it and receive whatever
advantage he can from its enforcement."
io5. See the excellent opinion of Burch, J., in Snyder v. Miller, 71 Kan. 410, 8O
Pac. 97o, 69 A. L. R- 250 (9o5). Cf. Noell v. Gaines, 68 Mo. 649 (1878), where the
court thought it inconsistent that the debt should fall due for one purpose and not for
another.
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ute of limitations? However, under certain circumstances, such as where
the mortgagor has defaulteq in the payment of some small assessment which
has not come to the attention of the mortgagee, perhaps because the mort-
gagor has been silent on the matter,10 6 it would hardly be equitable to allow
the mortgagor to plead the statute.
Although there does not seem to be any authority on the subject, it
is interesting to speculate what the result would be, if, in those states
which do not allow the statute to run upon default where the acceleration
clause is automatic unless there has been an election, the mortgagor should
tender the late payment in the interval between default and election. For
this purpose would these same courts say that no election is necessary and
therefore a tender after default would be futile? If this were the case,
the whole debt would mature at once for the purpose of allowing the mort-
gagee to refuse a tender after default, but for the purpose of allowing the
statute of limitations to run against the mortgagee, the whole debt would
not become due until there has been some affirmative conduct on the part
of the mortgagee.
CONCLUSION
During the depression wholesale moratory legislation has temporarily
disturbed well-settled principles of mortgage law; this legislation has found
a judicial equivalent in the recent tendency to relieve the mortgagor from
the strict terms of an acceleration provision, the courts grasping at any
equitable straw whatever in order to defeat foreclosure. In the earlier
cases, courts were extremely reluctant to rescue the mortgagor on any
ground short of actual fraud. It was flatly stated that the parties had
made their own contract, which must be enforced without any deviation
from the original intentions.
The more recent tendency, and this has been particularly marked
since the depression, is to regard the right to accelerate as something akin
to a penalty. Consequently, relief is often given in cases where the only
equity-in favor of the mortgagor is that he has acted in good faith, a dis-
tinct departure from the former policy.
A few courts, realizing that the depression has affected the mortgagee
perhaps no less then his debtor, have tightened equitable seams previously
open to the mortgagor. This tendency is perhaps justifiable as an attempt
to neutralize legislation which has all too often overlooked the rights of the
mortgagee. However, it must not be forgotten that blanket legislation at
best is unwieldy; for this reason equitable rules should remain sufficiently
flexible to reach the individual case.
J. K. G.
io6. Generally, mere ignorance of facts constituting cause of action does not pre-
vent the running of the statute of limitations. Arnold v. Rogers, 43 Ga. App. 390, 159
S. E. 136 (i93i) ; Astle v. Card, 52 R. I. 357, i61 Atl. 126 (1932). Defendant's silence
will not toll the statute but if he has used some trick or contrivance tending to exclude
suspicion and prevent inquiry, the plaintiff must use reasonable diligence in order to toll
the statute. Arkansas Natural Gas Co. v. Sartor, 78 F. (2d) 924 (C. C. A. 5th, 1935).
However, the statute will not run if the defendant is guilty of fraud. Kenyon v. United
Electric Rys., 51 R. I. go, i5i At. 5 (1930).
